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RESPONDENTS' BRIEF 
STATEMENT OF FACTS 
For purposes of this appeal the Respondents agree with 
the statement of facts set forth by the Appellants. 
SUMMARY OF ARGUMENT 
Respondents contend that the damages, fees and costs 
awarded by the District Court were proper as against the bonding 
company and that the decision of the lower court should be affirmed. 
ARGUMENT 
POINT I 
RESPONDENTS ARE ENTITLED TO AN AWARD OF 
ATTORNEY'S FEES AND THE COSTS INCURRED 
IN THE AMOUNTS AWARDED BY THE LOWER COURT• 
It is well settled that the damage recoverable under 
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an injunction bond is for all loss proximately resulting from 
the injunction. Equitable principles are applied and the damage 
allowance, although often difficult to measure accurately, should 
furnish just and reasonable compensation for the loss sustained. 
Surety Savings & Loan Association v. National Auto & Casualty 
Insurance Co., 87 Cal. Rptr. 572 (Cal. 1970). 
Attorney's fees proximately resulted from Appellants1 
restraining order. Respondents were required to appear at Appel-
lants' hearing where the court decided that a preliminary in-
junction would not issue in the case. Respondents were further 
requried to re-notice their trustee's sale and to bring a motion 
to recover the additional damages such as loss of rent, inter-
est, and additional publication costs caused by Appellants. 
The Utah Supreme Court has acknowledged the enjoining 
party's right to attorney's fees where an injunction is wrong-
fully issued. In Mountain States Telephone and Telegraph Co. 
v. Atkin, Wright & Miles, 681 P. 2d 1258 (Utah 1984), the court 
stated: 
Damages incurred as a result of (a) wrongfully issued 
injunction . . . may include the attorney's fees of 
the party wrongfully enjoined. jEcL at 1262. See also 
Alder v. City of Forence, 397 P.2d 375 (Kan. 1964) 
An injunction is wrongful and recovery on the bond 
permissible if the restraint is later dissolved regardless 
of the good or bad faith of the complainant seeking the re-
straint. Tracy v. Capozzi, 642 P.2d 591 (Nev. 1982). Respondents 
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have been wrongfully enjoined, have incured attorney's fees 
because of the wrongful injunction, and are therefore entitled 
to have their attorney's fees reimbursed from the bond posted 
by Appellants pursuant to Rule 65A(c) of the Utah Rules of 
Civil Procedure. 
It is important for this court to note that the lower 
court did not award Respondents all of their attorney's fees. 
Only those attorney's fees associated with Appellants claims 
for injunctive relief were awarded as substantiated by the 
affidavits of counsel (R at 48-52, 68 and 69). Further, 
the Trust Deed Note (R at 10) has a provision calling for 
attorney's fees and Respondents prayed for attorney's fees 
in their answer based upon Utah Code Annot. 78-27-56 (R at 
25). The court in its memorandum decision (R at 43) stated: 
The verified complaint does not sufficiently 
plead fraud and the facts set forth do not 
support allegations of fraud. There are no 
remaining issues of fact to be tried. 
Judge Sawaya, in denying a preliminary injunction, 
stated: 
My review of the pleadings together with argu-
ment of counsel convinces this court that there 
is no reasonable expectation the Plaintiff will 
prevail in this case. 
Appellants' cause of action was without merit from 
the beginning, was not brought in good faith and Respondents 
are entitled to their attorney's fees. 
POINT II 
RESPONDENTS ARE ENTITLED TO ALL OF THEIR DAMAGES 
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PROXIMATELY RESULTING FROM THE WRONGFUL INJUNCTION, 
i < 
Appellants concede in their brief that Respondents 
are entitled to their costs associated with the Trustees Sale. 
They contend, however, that no additional damages may be award-
ed. 
Whether a wrongfully enjoined party may include as 
damages rent lost due to the injunction is answered in J. A. 
Tobin Construction Co. v. Holtzman, 485 P.2d 1276 (Kan. 1971). 
In Tobin, the court explained that an enjoined party 
is entitled to recover the rental value of the property which was 
lost because of the wrongful restraint: 
The general rule, well supported by authority and 
the fairest activity adopted, is that damages for 
the wrongful deprivation of the use of specific 
property are to be measured by it rental value. 
Id. at 1281. 
The court cited in support decisions from Illinois, 
Michigan, and Nebraska courts, in addition to an earlier Kansas 
Supreme Court case. 
In Tobin, the court allowed as damages to the wrong-
fully enjoined party the rental value of rock crushing equip-
ment which he was unable to use because of the injunction. 
In the instant case, Respondents were unable to uti-
lize the subject property to earn rents because Appellants* 
temporary restraining order forced a postponement of the fore-
closure sale. Since the restraining order was wrongfully ob-
tained, Respondents are entitled to an amount equal to the rental 
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value of the property from the date of the originally scheduled 
trustee's sale to the date of the rescheduled trustee's sale. 
Appellants were given ample opportunity to respond to 
Respondents' Motion for Damages, Costs and Attorney's Fees. 
Said motion was taken under advisement and the parties were given 
an opportunity to submit a memorandum on the issue (R at 61). 
Appellant, in the lower court, did not respond by way of memoran-
dum and the lower court awarded attorney's fees pursuant to its 
minute entry (R at 71-73). 
CONCLUSION 
This court should affirm the ruling of the lower court 
and should award to Respondents the sum of $2,838.00 against the 
bonding company and should further award Respondents their costs 
and attorney's fees associated with this appeal. 
DATED this ^ \ day of May, 1985. 
MORTENSEN & NEIDER 
^ e ^ J T "^ 
James T. Dunn 
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